Mothers On Trial: Custody
and the “Baby M’ Case
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perform a “female” task, However, Hberal feminists did not want to
sacrifice joinl custody as an ideal: many were more willing 1o sacrifice
real mothers on the altar of abstract nobions— real maothers who were
sulfering under the weight of child care responsibilities, poverty, cus-
todial sefge, and the threatened or actual loss of their children.

Onee | started organizing around the Baby M Case, 1 called many
feminist leaders. For example, Betty Friedan said she was “up in arms”
about what the media and the courts were doing o Mary Beth White-
head, She said: “I am outraged by this case! Where ane The femiinists?
Where are the feminisis?

I replied, “Well, we're a small, raggedy-assed band out thers CVETY
werk outside the courthouse in Hackensack, Please come and join us.
But you're quite right: National NOW, New Terzey MNOW, the NOW
Legal Defense and Education Fund has, as vl ot godten inveleed. ' |
had this conversation with at least thirty other feminist leaders, Many
were sympathetic; no one came to help. After a while, it became chear
that the “isswes™ fof surrogacy, adoplion, custedy) werne “eomplicated”
for feminists. And why? Well, there were infertile feminists and single
adoptive mother feminists and feminists who had husbands whose ex.
wives really didn't deserve custody or child support. There were los-
bian feminists who wers suffering custoddially far more than Ma ry Beth
Whitehead and decent middle class feminiss couples (lwo career famd-
lbes?) wiho couldn't adopt a child without firss being humiliated. And
anyway, abortion under seige was the real priority.

Adl true. But does this mean that women should have the right o
explodt ather women just like men do? Or the right to call such an
arrangement “feminist”?

The refusal of many feminists o gel invelved in the Faby M Case or
o agree with my view of custody did not stop them from asking me
for help when one of our “own”—a cuestodially challenged carcer woman
of lesbian needed a strategy or an copert witness, Bul feminists skl
didn’t see the connection between supporting Mary Beth Whitehead as
A way of organizing for the reproductive and custodial right= of all
WIHTIEN.

Custady is not a new issue for feminists. In the nineteenth century,
suffragists fought in the abolitionist movement against slavery; some
fought for custody for mothers. For cxarmple, there was a woman named
Mrs. Phelps, the wife and the sister of United States and Massachu-
seils slate senators. When her hushand was flagrantly unfaithful, beat
her, threw her down the stairs, and when she dared to camplain about
this— e locked her up in a mental asylum. Eventually, with her broth-
er's help, Mrs. Phelps (whose first name | do not have) was released
fromn. this imprisonment. She ran away that very day with one of her
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children. Why did she have o fee with her ehild o retain custody?
Because in the nineteenth contury, and for all the previous eenturies of
patriarchal history, men have always owned wives and children, as
legal chattel property. All during the cighteenth and nincteenth cen-
turics, if a man divarced his wife, she was not legally entitbed to ever
again ste her children. Like surrogatecontract mother Mary Beth
Whitehead, legal wives had no legal rights,

Susan B. Anthony came to the asd of Mrs. Mhelps, took her in, helped
find her camctuary. She did so withoui shame. Some of ..u_._._.-_..:__._.__..1v Ak
wlitionist friends chastised her for doing so. They told her she was en-
dangering the women's rights movement and the anti-tlaviery cause,
Anthony disagreed. She said:

Don’t you break the law every tinw you help a slave to Canada? Well,
the law that gives the father the sole ownershap of the chibd e = just as
wickiedd, aned Pl Break it just as quickly. You would die before o v bd
defiver a slave 10 has master, and 1 will die bsediare 1 wall Bveup the chiilgl
b iks Eather,

How many liberal. gender-neutral feminists are there today whao
would ulter these words, who would take this risk, who would act on
such a belief?

By the end of the nineteenth century, nine states and the District of
Columbia finally permitted a judge —a white, middle- or upper-clags
male judge —to decide if 2 mother was wealthy enough or morally fit
enough to be allowed 4o continue her olligation to her child. With no
child support. And this was progress!

A let has been said about how much the maternal presumption, a
begal doctrine, favors mothers, Let me tell you: the matermal presump-
tion never meant anything in a court of law when the father said, Well,
vour honor, this mother has mo money. She's been o go-po dancer, |
think she's mentally unstable. She's narcissistic. She dyes her hair,*”
For reasons like these, mothers have boen denied not just custody but
even visilation. These were some of the “deep” peychobogical prob
lems that William Stern and the court used o deny Mary Beth White-
head her parental rghis. (Parental usually means paternal, not mater-
nal.}

Contrary 1o myth, when custody is contestad, fathers win easily and
routinely. It is a very different situation when the issue is child sup-
port. When a father walks out, there is very little the wife can do to
make him stay, make him pay decently (above the level of state wel-
fare), or to make him see his own children, This is the common plight
of maost custodial mothers. Mot fathers don't fight for custody. Most
mothers are stuck with it, whether they want it or not, Maest modhers
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rese o this occasion heroically, with no help from anyone. But when

1....5._5.“,,__..__._. for custody, fathers win custody anvwhere :ﬁ__.r B bo 2R

of the time, even when they're grossly unfit, as fathers or as husbands,

and even when they've never been their child's primary carslaker.

In my study, in the United States, between 1961 and 1981, 82 per-
cemt of ”___.:m_.. fathers who conlestal custody won custody .....u.“_._.._._ hwo
years. Eighty-seven percent had done no primary child care, One third
were wile batterers, More than one (thind rEE.—__._u_@_“_ thair children and
.m..:r them on “sprees.” Nearly two thirds of these fathers tried to se-
riously brainwash children against their mothers, Two thirds refused
to pay child support for the very children they daimed to love, It is
nod always the good guys whe fight for and get custody. 1t is — at
least two thirds of the time—the bad guys who fight for L_m:ﬁw.

Just when feminists began to organize for the right to abortion, and
for equal pay for equal work, at that precise moment in history "men
n every stale legislatere and in the judiciary, men running :E_H__.._._.;.ﬁn
studios and T.V. stations and newspapers, men who were cconomic
kasers anclor whose patriarchal kingdoms had bemin bo tremble as wives
moved for divorce, mien everywhere started to say, “Oh, you want
equality? You want men’s jobs? You want 1o leave us? Okay, bibch!
We'll take your children. They were only on lean to o [t's ._E-,m-:..EF
and our dellaes that matter, They were only on loan to you.”

_In the landmark case of Dr. Lee Salk against his wife, Kirsten, Dr
Salk was granted custody —not because Kirsten was unfit and not b
cause he was an involved father, but because the judpe found him to
b more intellectually slimulating and richer than his legal wife who
was, atter all, only his womb-man or “surropate uterus.” Many people
applauded this decision as a progressive and liberal decision —which
indecd it was,

Then there’s Mary Beth Whitehead's case, Mary Beth was a New
Jersey housewife and mother, wha, for reasons unknown 1o me and
imded, of no real business of mine, signed a contract to be a a:-E_ﬁ_u.
mher. She was pEychinmically intervieswed and, onoe 3 mventh for mine
manths, inseminated by Nocl Kean's Infertility Center of New York,

_ Mary Beth was impregnated with the semen of William Stern. Dr
.n;.a:. forced her to undergo, against her will, but by contract, an ._E”
nicceniesis test, Not only did he want a baby to whom he was geneti-
cally related; he wanted one who was wm_,u_mﬂ.rn__ﬂ perfect.

Whitchead was contractually on notice that, if the baby was gencti-
cally defective, she must have an abortion. If she didn’t have an abos-
tion, then Dr. Stern would no longer be responsible for the child, le-
gally or economically. :

Mary Beth had the amniocentesis test, It made her so angry that she
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didn’t tell the Sterns the sex of her chibd. And when it was e (o
deliver, she chose to have her legal husband, Richard, in the delivery
oo with her.

A worman Faces all kivds of medical COMS e and physical risks,
including death, during pregnancy. Alilough the initial non-medically
facilitated contributions of the fulure mother and father ane comparable
—she contributes the egg. he contributes the sperm— the similarities
stop there. She is pregnant for nine months, She carries the baby, fecls
it moving inside her. She goes through labor. She delivers. She begins
to lactate. She breastfecds the baby. Mary Beth did all these things.
Additionally, throughout her lfe she was being socialized into moth-
erhood. Maotherhood i not what men ane socialized into. William Stemn’s
position was in no way identical to or even comparable with Mary Beth
Whitehead's."

Dn March 27, 1985, when she gave birth, Mary Beth saw that her
new daughter looked like herself and like her other daughter, Twesday.
At that point, Mary Beth felt that she had made a terrible mistake, She
could not honor that surrogacy contract, I was teo inhuomane., 1§ was
._...___..H_._"ﬂ__u heerr ._..._u..r._n,..__u_. to do 50,

She called Noel Keane, the lawyer who in many ways functions like
pimps and profiteers do in terms of women's sexual and reproductive
capacities, and =aid, "l can't go :..:Em.-. with this.” And he allegedly
replicd, “Well, Mary Beth, okay. Take your baby home, We will find
another surrogate mother for the Sterms, Thee worst that could happen
is that they might want some visitation,” And she allegedly said. “T'll
give them all the visitation they want. 1 fecl 5o bad. [ feel so guilty.”

Mary Beth wenl home and continued 1o breasifeed her daughter.
On March 30, 1986, three days later. she let the anguished and areo-
gant Sterns have the baby. Within twenty-four hours, Mary Beth ar-
rved at theie doos, distraught, weeping, having had no sbeep. She
pleaded, “1 need to have the baby back. 1t's my baby. 1 can’t give her
up.” The Stems gave the baby back. (IF they really thought she was
crazy or an unfit mother, why would they bave done saf) By April 12,

1986, Mary Beth allegedly informed the Stemns that she could not sur-
render her daughter. Mary Beth Whitchead continued Lo breastived
and care for her for four and a half months,

The Sterns went to a lawyer, Gary Skoloil. And he, in turn, went o
his colleague, Judge Haorvey Sorkow. Now at this point in time, there
had been no patermity test, The existing irth cortificate said “Sara Eliz-

"Had Mary Heth wanled to donate the opgs and had iheir “hansesting™ been pairdul
danggereous of pupensive, ben in that case, e dosation would nod have been the same

at s dénation.
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abeth Whitehead.” The baplismal cerificate safd “Sara  Elizabeth
Whitchead.” But Judge Sorkow ignored these facts. All that William
Hern had to say to the judge was that he was the genetic father of the
child {that it was his sperm) and that he was ready to economically
support the consequences of his sperm—and, or yes, that the “surros
gate” mother was mentally unstable.

The judge didn't say, “Well, let me inferview this woman.” He didn't
say, “Let me imtervicw this woman's lawyer.” He didn't even say, "Well,
let’s ab least have a psychiatric kangareo courl in my chambers.” O
the basis of hearsay alone, he ssued a cusiody order. and then he
ordered it enforced. 5o one day, five policemen, with guns drawn,
came to Mary Beth Whitehead's home, handouffed her, and threw er
into the back seat of a police car. Only then did they actually read the
birth certificate in her possession, The child’s name was Sama Elizabeth
Whitehead. But their order was for a “Melissa Stern_” Seratching their
heads, the police returned bo the courthouse, And Mary Beth iled, with
her baby daughter im her arms, 1o Florida,

William Stern responded by putting a lien on the Whitehead house.
He effectively halted all the Whiteheads' cash flow. Remember, the
Whitcheads were a struggling, working-class family while the Sterns
wiere comfortably upper-middlisclass,

Hidimg in Florida, withaai any fimancial resowrces, hlary Beth had
that famous conversation with Dr. Stern, a conversation he taped se-
eretly, the one in which she threatened to kill hersell and her child.

She said, “Bill, why have you done this to me and my family? Please
take the lien of.” And he replied, “IUs my baby.” She said, “Its aer
baby.” And then she said, “Okay. What do you want me to do, kill
myseli? Is that what you want? Do you want me to kill the baby? s
that what you're asking for™ Frankly, if | had been in Mary Beth's
place, | might have sounded crazier than she did. Any normal mother
under Lhose condifions would,

Detectives hunted Mary Beth down. The pelice and private dictec
tives hired by the Sterns came time and again, and they finally took
“Baby M away. They did this after Mary Beth had been breastfeeding
the child for four-and-a-halfl months.

After that, Mary Beth was allowed to see her baby only two hours
at a time, twice a week, in an orphanage with an armed sherilf stand-
ing guard over her. She had to travel four to six hours roundirip for
eaxch of those two-hour vigils.

Mary Beth Whitehead was put on trial by the legal system. Bul she
was also put on trial by the media and by socicty. Watching coverage
of her ordeal was, 1o me, like walching a version of the New Bediord,
Massachusetts gang mpe on the pool table, over and over again, day
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after day, where the men in the bar cheered the rapists on. You do
something like that 1o a woman and you kill her, The victim of the
By Bsdford P Wias drven oul of fosm. Sl L.-__.l.#_“.,.._._u_. _u_...m..._.__ by Ak
and take drugs. {1 would oo—wouldn't you?) And died inoa car aces-
dent in Florida, They said it was an accident. [t was the inevitable con-
sequence ol wehat the q..__...m..._.a amd our ......".v._..._u_._.._..._._.m_._ﬂ. E..___nr..n.___. did to her.

In Ma ry Heth Whitehead s case, it was nob just a few bad Ruys who
cheened her rapists on. It was the entire country.

Some feminists said, “We must have a fght to make contracts. It's
very important, [f a woman can change her mind about thiz contract —
if it isn't enforosd —well lose that right? And we'll lese the Equal Rights
Amendment.” They didn’t consider that a contract that is both im-
moral and illegal zn't and shoukin't be enivrecable. They didn’t con-
sider that businessmen make and break contracts every second, rene-
gotiate them, buy themselves eut—with only money al stake. Omly a
weornan whe, lke all women, is seen as nelhing bul a surrogate ulberas,
is supposed to live up to—aor be hold down for—the most punitive,
most dehumanizing of contracts, No one else, Certainly no man,

Judge Sorkow ruled that the contract was enforgealble and awarded
the Sterns custody “in the best interests of the child.” Indeed, ihis was
just one of many contemporary custody battles bebween a legally mvar-
ricd man and woman or between an adoplive couple and an impoy-
erished bicth modbver, The child is __..m:.u_._____ avwarcid to the r.ﬁ._:..a.q ligd=
dier. Whoewer sarns more mondy i% seen as Chetter” for the child, How
can a stay-at-home molher, like Mary Beth Whitehead, who sams no
meney ever be seen as the better parent? Even when the motier has a
comparatively lacrative carcer she is wusually seen as a selfish career-
maonster and therefore bad for the child.

Judge Sorkow rulid that the contract was mot baby selling. How-
awier, if the _u.._._.._u_.. wore shillborm, or the motlier miscarred, ._u__..__.._"_ﬂ.___...a__.:”_u_u..
the mother only geds 51,000, Bul of she delivers a perfect, whale, living
balwy, which she surenders for adoption, then—and only then—is she
entitled bo the S10L000, [s that baby selling or not?

Judge Sorkow alse rejected the idea that surmagacy contracts exploit
wonnen and create an underclass of breeders. He reached thiz conglu-
K1Y 2VEn .-.___..._t_.__.__.u..__. uneder the contract, the Aurrrazale masther pets ap-
proximately fifty cenis an hour. (Mary Belh refused the S10,000, Ti
wag put in escrow and the interest that accrued contractually went 1o
William Stern. ) Mow think: whe is going o be 50 cconomically despor-
ate that she will be happy and grateful to get filty oents per hour? It
will probably be working-clazs women, impoverished women, and/or
Third Worled woommem—— wihsge "_.nim_..__w. IS S0 A4S 4 resowrce o be m__._..q_.n
dered by men who want genetically perfect babies in their own sper-
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matic image. This kind of genetic narcissism means that alreasdy living
children who need to be sdopbed — poor, black, minonity, disabled,
abused, abandoned, neglected children — ane not being adopted. As g
society, none of us is adopting such children before we SIEN surrogEcy
contracts, and Before we decide to reproduce oursclves biologically.

As a start, we planned a feminis! press conference at the Courl-
house. And we kept going back. We demonstrated with whomeves
came o the courthouse to join us, with whomever called to ofier their
support. Local mothers of young children. Outraged mothers and fa-
thers of grown children. I called at least two hundred feminists 1o jain
ug. One liberal feminist expert in reproductive rights and motherhood
said that she couldn't jeopardize her new-found celebrily as a meutral
expert on notwork talk shows by joining us and appearing to “lake
sides.” Another liberal feminist said that Mary Both was too tarred amd
leathered and would only hurt our need for “main-stream respictabil
y.” A third liberal feminist said that Mary Beth was causing a lod of
“anxiety” among lesbian co-mothers and inferfile women whao rfglut
themselves want the option of hiring someone just like her.

Eventually, the case was appealed to the New Jersey Supreme Court,
The Court overturmed Judge Sorkow's decision upholding the contract
I raled ihat the contract swas against public policy (in terms of baby
selling and baby buying and in terma of the birth mother's right to
n__..:"_".n. her mind) and could therefore nol be enforced, And _‘-._.___._"_."._.
it affirmed the lower court decision gran ing custody to the Sterns the
court nevertheless acknowledged Mary Beth Whitehead's status as the
mother and awarded her visitabion rghts. (Of course, why reward those
who kidnap children?)

A partial victory af Last. Dul Mew Jersey is just ome stake Mamy courts
in other states are hearing cases just like Mary Beth W hitehead's, They
coubd rule in other ways

Mary Beth Whitehead—the woman is brave. She wont afier whal
belongs to all of us. And we must not let her and others like her § zhit
_"_”__. themselves for our collective rights,

I call on everyome to join us at a rally tomorrow oulside of Noel
Keane's Infertility Center in NYC,




